Chapter XV

L and Use Planning and Regulation

Oneof the most powerful toolsinthe local government arsenal isthe power
to regulate the physical development of the municipality. This power is exercised
through a variety of available authorizationsand regulatory mechanisms. Through
control of land use and devel opment, each community isableto devel op and display
the most desirable physical features of the community.

The Police Power

Policepower isthe power government hasto providefor public order, peace, hedth, safety, moras
and generd welfare. It resdes in the sovereign state, but may be delegated by the State to its
municipdities. Land use controlsare an exercise of the police power long recognized by the United States
Supreme Court. InNew Y ork, the power to control land useis granted to each municipal government by
reference in Article 1X, Section 2, of the Congtitution and by the various state enabling statutes.

With few exceptions, the exercise of the police power to contral land useis acity, town or village
functioninNew Y ork State. Thisincludesthe decisonwhether to control land use, and, if so, to determine
the nature of the controls. When exercised, the power to control land useisgoverned by the state enabling
statutes which have granted the power to local governments: the Generd City Law, the Town Law, the
Village Law, the Genera Municipd Law, the Municipd Home Rule Law and its companion Statute of
Local Governments.

The Planning Board

The locd legidative bodies of cities, towns and villages may cregte planning boards in a manner
provided for by state statute or municipd charter, and may grant various powers to the planning board
(Generd City Law 827; Town Law 8271; Village Law §87-718). The statutes authorize municipal
legidative bodiesto providefor the referral of any municipa matter to the planning board for itsreview and
report prior tofina action. While the functions of a planning board may extend beyond land use, in most
municipdities the planning board performs primarily a land use contral function. Many loca zoning laws
or ordinances establishaprocedurefor referra to the local planning board of al gpplications for rezoning,
variances and special use permits. Such planning board reports and recommendations are often of vita
importance in deciding these matters. In addition, the locd planning board can have an advisory role in
preparing and amending comprehensve plans, zoning regulations, officdd maps, long-range capital
programs, specia purpose controls and compliance with the State Environmentd Quality Review Act
(SEQRA). Further, theloca legidative body may grant the planning board such regulatory functions as
control of land subdivision, site plan review and issuance of specid use permits. Wheretheseand related
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functions are effectively administered, the locd planning board can do much to advance the land use and
development policies of the local legidative body.

Comprehensive Planning

Comprehengve planning can (and should) be performed by dl municipdities, whether or not a set
of land use controlsis the result. Comprehensive planning logicaly forms the basis of dl efforts by the
community to guide the development of its governmenta structure as well as its natural and built
environment. Nonetheless, the most Sgnificant feature of comprehensve planning in most communitiesis
its foundation for land use controls.

Most successful planning efforts begin with a survey of exigting conditions and a determination of
the municipdlity's vison for the future. This process should not be confused with zoning or other land use
regulatory tools. Insteed, the comprehensive plan should be thought of asa blueprint onwhich zoning and
other land use regulations are based.

The State statutes define a comprehensive plan as “the materids, writtenand/or graphic, induding
but not limited to maps, charts, sudies, resolutions, reportsand other descriptive materid thet identify the
gods, objectives, principles, guiddines, palicies, standards, devicesand indrumentsfor theimmediateand
long-range protection, enhancement, growthand development” of the municipdity (Genera City Law §828-
a(3)(a); Town Law 8272-a(2)(a); Village Law 87-722(2)(a)). State statutes, while the use of the state
comprehengve plan satutesis optiond, they can guide boards through the comprehensive plan process.
(Generd City Law §28-a; Town Law 8§272-a; Village Law §7-722). An important component of the
process is public participation. Under the statutes, this occurs bothformaly, through mandatory hearings
hed by the preparing board and by the legidative body prior to adoption of the plan, and through the
informal participation of the public a workshops and informationa sessons.

Communities which do not have professiond planners on gaff to assst in the preparation of a
comprehensive planhave several resources avalabdle to them. They may be ableto recelve assistancefrom
their county or regiond planning agency. They may aso be able to contract with aprofessond planning
or engineering firm which provides planning services. Also, municipa resdents may possess expertisein
planning or other environmenta or design disciplines. However long or detailed the planis itsred vaue
isinhowitisusedand implemented. ~ Since eachmunicipditythat has the power to regulate land use has
adifferent set of congtraintsand options, the find form of each comprehensive planwill be unique. Thesze
and format of the comprehensve plan will vary from municipdity to municipaity (and possibly from
consultant to consultant). It may consist of afew pages, or it may be athick volume of information.

County Planning

New Y ork’ s counties have the statutory power to create planning boards (General Municipa Law
§239-c). The county legidative body may prepare a county comprehensive plan, or delegate its



preparationto the county planning board or to a“ specid board” (Generad Municipa Law 8239-d). Prior
to adopting or amending a county officid map, the county legidaive body must refer the proposed changes
to the county planning board and other municipa bodies (Generd Municipa Law 8239-€). In addition,
the county legidative body may authorize the county planning board to review certain planning and zoning
actions, induding certain subdivison plats, by municipdities within the county (Generd Municipa Law
§239-c(3)).

State laws require that any city, town or village whichis located in a county possessing a*“ county
planning agency” or “regiond planning coundll” must refer to that agency certain zoning matters before
taking find action on those matters. In addition, where authorized by the county legidative body, certain
subdivisonplats mugt be referred to the county by the town, village or city planning board before receiving
find action. Generdly, referrd must be made where a proposed zoning matter or subdivison plat affects
real property within 500 feet of one or more enumerated geographic features, such as a municipal
boundary. Referrd to the county planning agency or regiona planning councl is an important ad to the
locdl planning and zoning process. It provides local planning and zoning bodieswithadvice and assistance
from professiona county and regional staff. It can result in better coordination of zoning actions among
municipdities, heping in the recognition of inter-community considerations. In addition, it alows other
planning agencies (county, regiona and state) to better orient studiesand proposals for solving loca aswel
as county and regiond needs.

Zoning and Related Regulatory Controls
Zoning

Zoning regulates the use of land, the density of land use, and the Siting of development. Zoning is
aland use technique that operates prospectively to hdp implement amunicipaity’s comprehensive plan.
It is the most commonly and extensively used locd technique for regulating use of land as a means of
accomplishing municipa goas. According to a 1994 survey by the Legidative Commission on Rura
Resources, 100% of cities, 67% of towns and 87% of villagesin New Y ork had adopted zoning laws or
ordinances.

Zoning commonly consists of two components: a zoning map and a set of zoning regulations. The
zoning map divides a municipality into various land use digtricts, such as residential, commercia, and
indudtrid or manufacturing. The land use digtrictsthat amunicipdity establishes can be even more specific,
suchashigh, medium and low density resdentid, generad commercid, highway commercid, light indudtrid,
heavy indudtrid, or other. Mixed-usedistricts may aso be appropriate, depending upon local planning and
development gods as set forth in a comprehensve plan.  Zoning regulations commonly describe the
permissible land usesineach of the various zoning digtrictsidentified onthe zoningmap. They dsoindude
dimensond standards for eachdidtrict, suchasthe height of buildings, minimum distances (setbacks) from
buildings to property lines, and the density of development. These are referred to as “area’ standards, as
opposed to “use” standards. Zoning regulations will also set forththe steps necessary for approva by the
type of use, the zoning didtrict involved, or by both. For example, asngle-family home is often permitted
“as-of-right” in a low-density resdentid zoning district. “As-of-right” uses, if they meet the dimensond
standards, require no further zoning approvals, and need only a building or zoning permit in order for
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congtruction to begin.
The Zoning Board of Appeals

Zoning boards of apped (ZBA'’Ss) are a basic part of zoning adminigtration. The state zoning
enabling Statutes prescribe that zoning boards of gppea s must be created whena municipdity enacts zoning
(Generd City Law 881; TownLaw 8267; VillageLaw 87-712). ZBA’sserveas"sdfety vaves' inorder
to provide relief, in gppropriate circumstances, from overly restrictive zoning provisons. Inthis capacity,
they function as appdlate entities, with their powers derived directly from state law. In addition to their
inherent appellate jurisdiction, municipa legidative bodies may give ZBAs* origind” jurisdictionover other
specified matters, such as specid use permits and Ste plan reviews.

By state law, the ZBA must serve to providefor relief fromthe strict application of regulaions that
may affect the economic viahility of aparticular parcel, or may obstruct reasonable dimensiond expansion.
The dtate statutes give two varieties of appellate jurisdiction to ZBA’'s. An gpped seeking an
inter pretation of provisons of the zoning regulations is an appeal daming that the decision of the
adminidrative officid charged withzoning enforcement isincorrect. Itisaclam that the zoning enforcement
officer misgpplied the zoning map or regulations, or wrongly issued or denied apermit. By contrast, in an
apped for a variance there is no dispute whether the enforcement officer gpplied the zoning correctly.
Instead, the gpplicant feds there should be an exception made in his or her case, and that some of the
zoning rules should not gpply. A ZBA must then apply the criteria set forth in the Sate gtatutes, in its
determination whether to grant the variance requested.

Board of Appeals members are appointed by the municipdity's legidaive body in a manner
provided for by state statute or municipd charter.  ZBAs function free of any oversght by the municipd
legidative body. Where the zoning board of gppedls has find decison-making authority, the legidaive
body may not review the grant or denid of variances, speciad use permits, or any other decisons.
However, the statutes do provide for review of ZBA decisions by the courtsin an Article 78 proceeding.

Related Controls

In some communities the basic use and density separation provided by traditiond zoning isdl that
IS necessary to achieve municipd development gods and objectives. Many communities desire, however,
development patterns which may be only partidly achieved through traditiona zoning. For example, a
municipaity may wishto strongly encourage a particular type of development inacertain area, or may wish
to limit new development to infrastructure capacity. There are other land-use regulatory techniques
avalable to address those objectives. Use of one or more particular techniques can serve to encourage
and "maket" the type of development and growth a municipdity desires, more closdy linking a
municipdity'scomprehensive planwiththe meansto achieveit. Six of thesetechniques, specid usepermits,
dgte plan review, subdivison review clugter, incentive zoning, and transfer of development rights are
provided for in the enabling statutes and briefly discussed here,



Special Use Permits

In most municipal zoning regulations, many uses are permitted withina zoning district “ as-of-right,”
with no discretionary review of the proposed project. On the other hand, municipdities may require a
closer examinationof certain designated uses. Thespecia use permit zoning technique (sometimesreferred
to as conditiond uses, specid permits or specia exceptions) alows a board discretionary authority to
review a proposed development project inorder to assurethat it isin harmony withthe zoning and will not
adversdy affect the neighborhood.

A specid use permit is applied for and granted by the reviewing board if the proposal meets the
specia use permit standards found inthe zoning regulations. Typicaly, the sandardsaredesigned to avoid
possible negtive impacts of the proposed project with adjoining land uses or with other municipal
development concerns or objectives, suchastraffic impacts, noise, lighting, or landscaping. State Satutes
prescribe the procedure for al specid use permit applications.

Site Plan Review

Site plan review is concerned with how a particular parcel is developed. A ste plan showsthe
arrangement, layout and design of the proposed use of asngle parcel of land. Site plan review caninclude
bothamd|l and large-scae proposal s, ranging fromgas stations, drive-through fadilitiesand office buildings,
to complex ones such as shopping centers, apartment complexes, and indudrid parks. Site plan review
can be used as aregulatory procedure standing aone, but is aso often required in connection with other
needed zoning gpprovals such as specid use permits.

The authority to require Ste plan review is derived from the sate enabling statutes (Generd City
Law §27-a; Town Law 8274-a Village Law 87-725-a). A locd Ste plan review requirement may be
incorporated into the zoning law or ordinance, or may be adopted as a set of separate regulations. The
locdl legidative body has the power to delegate Site plan review to the planning board, zoning board of
appeals, or another board. Alternatively, the legidative body may retain the power to exercise Site plan
review itsdf.

The locd ste plan review regulations or local zoning regulations determine what uses require Ste
plan approva. Uses subject to review may be (1) identified by the zoning district in which they are
proposed; (2) identified by use, regardless of the zoning digtrict or proposed locationwithinthe community;
or (3) located in areas identified as needing specidized design restrictions by way of an overlay zone
approach, such as aflood zone or historic preservation digtrict.

Site plan issues should be addressed through a set of genera or specific requirementsincluded in
the locd dte plan review regulations. As an dternative to the ingalation of required infrastructure and
improvements, the Site plan statute dlows a municipdity to require the applicant to post a performance
guarantee to cover their cost.

Subdivision Review



Thereis probably no formof land useactivity that has as much potentia impact uponamunicipdity,
as the subdivison of land. The subdivison process controls the manner by which land is divided into
gmdler parcds While asubdivison istypicaly thought of as the divisonof land into separate building lots
which are sold to individud buyers, subdivison provisons may aso apply to a smple divison of land
offered as agift or which changes ot lines for some other reason. Subdivision regulations should ensure
that when development does occur, streets, lots, open space and infrastructure are properly and safely
designed and the municipality’ s land use objectives are met.

Planning boards, whenauthorized by local governing bodies, may conduct subdivisonplat review.
A “plat” isamap prepared by a professona which showsthe layout of lots, roads, driveways, details of
water and sewer facilities, and idedly, muchother useful information regarding the development of atract
of land into smaller parcels or stes. The state enabling statutes contain specific procedures for the review
of both prliminary and find plats (Generd City Law 8832, 33; Town Law 88276, 277; Village Law 887-
728, 7-730). Most municipalities use the two-step (preliminary and final plat) process.

Subdivison review is a critica tool in a municipality’s land use management scheme, and has
important consequences for overal municipad development. The subdivison of large tracts may induce
other related development in the neighborhood, produce demands for rezoning of neighboring land, or
trigger the need for additional municipd infrastructure.

Cluster Development

Cluster development is a technique that dlows flexibility in the design and subdivision of land
(Generd City Law 837; Town Law 8278; Village Law 87-738). By clustering anew subdivison, certain
community planning objectivescan be achieved. Clugter development has greet potentia for amunicipdity
to maintain its traditiond physica character, while at the same time providing (and encouraging) new
development. It dso dlowsamunicipdity to achieve planning godsthat may cdl for protection of open
space, protectionof scenic views, protectionof agriculturd lands, protection of woodlands and other open
landscapes, and limiting encroachment of development in and adjacent to environmentally senditive aress.
It is dso dtractive to developers because it can result in reduced development expenses relating to
roadways, sewer lines, and other infrastructure, as well aslower costs to maintain that infrastructure.

Whenit isused according to the enabling statutes, cluster isa variationof conventiona subdivison
plat gpprova. Cluster development concentrates the overall maximum densty alowed on property onto
the most appropriate portion of the property. The maximum number of units alowed on the parcel must
be no greater than would be alowed under a conventional subdivision layout for the same parcel.

I ncentive Zoning (Bonus Zoning)

The authority to incorporate incentive zoning into amunicipaity's zoning regulations is st forth in
the State planning and zoning engbling statutes (Genera City Law 881-d; Town Law 8§ 261-b; Village Law
§ 7-703). Incentive zoning is an innovative and flexible technique; it can be very effective in encouraging
desired types of development in targeted locations. Conceptudly, incentive zoning alows developersto
exceed the dimensond, dengty, or other limitations of zoning regulations in return for providing certain
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benefitsor amenities to the municipdity. A classc example of incentive zoning would be an authorization
to exceed height limits by a specified amount, in exchange for the provisionof public open space, such as
aplaza

If amunicipdity wantsa certain type of development inparticular locations, it can usudly only wait
to seeif a developer will find it economica to build. Incentive zoning changes this dynamic by providing
economic incentives for development that otherwise may not occur. Incentive zoning isalso amethod for
a municipdity to obtain needed public benefits or amenities in certain zoning digtricts through the
development process. Locd incentive zoning laws can even be structured to require cash contributions
from developersin lieu of physica amenities under certain circumstances.

Transfer of Development Rights (TDR)

Trander of Devedopment Rights (TDR) is an innovaive and complex growth management
technique. It isbased on the real property concept that ownership of land gives the owner a “bundle of
rights” each of which may be separated from the rest. For example, one of the “bundle of rights’ isthe
right to develop land. With a TDR system, landowners are able to retain ther land, but sdl the
development rights for use on other properties.

Under the state zoning engbling statutes (Genera City Law 820-f; Town Law 8261-a; Village Lav
§7-701), areas of the municipaity which have been identified through the planning process asin need of
preservation (e.g., agricultura land) or in which development should be avoided (e.g., municipa drinking
water supply protection aress) are established as“ sending districts.” Development of land in such didtricts
may be heavily restricted, but owners are granted rights under the TDR regulations to sdl the rights to
develop their lands. Those development rights may thereby be trandferred to lands located in designated
“receiving didricts”

Trandferrable development rights usudly take the form of a number of units per acre, or gross
square footage of floor space, or an increase in height.  The rights are used to increase the dengity of
development inarecaving district. Receiving didtricts are established after the municipdity has determined
that they are appropriate for increased dendity based upona study of the effects of increased dengtyinsuch
aress. Such astudy is best incorporated within the community’ s comprehensive plan.

The State zoning enabling Satutes require that land from which development rightsare transferred
are subject to a conservation easement limiting the future devel opment of the property. The statutes dso
requirethat the assessed valuation of properties be adjusted to reflect the change in development potential

for real property tax purposes.

Other Land Use Controls

Inadditionto the S techniques described above, four others are often employed: overlay zoning,
performance zoning, floaing zones and planned unit development. They are not treated Specificaly in the
enabling statutes, but have been considered to be lavful withinthe general statutory grants of zoning power.



Overlay Zoning

The overlay zoning technique is a modification of the system of conventionaly-mapped zoning
digricts. An overlay zone applies a common set of standards to a designated area that may cut across
severd different conventiond or "underlying” zoning digtricts. The standards of the overlay zone apply in
addition to those of the underlying zoning district. Some common examples of overlay zones are the flood
zones administered by many communities under the National Flood Insurance Program, higoric digtrict
overlay zones, areas of very severed opes, waterfront zones, and environmentaly sengtive areas. Thegtate
enabling statutes do not contain provisons deding with overlay zoning, but it is employed mogt oftenin
conjunction with specia use permits.

Performance Zoning

Some communities have enacted zoning regulations that establish performance standards, rather
than strict numerica limitson building 9ze or location, asisthe casewith conventiona zoning. Performance
zoning, asit iscommonly caled, regulates development based on the permissible effects or impacts of a
proposed use, rather than by the traditional zoning parameters of use, area and density. Under
performancezoning, proposed uses whose impactswould exceed specified standardsare prohibited unless
the impacts can be mitigated.

Performance zoning is often used to address municipa issues concerning noise, dust, vibration,
lighting, and other impacts of industria uses. It is dso used by communities to regulate environmental
impacts, such as sorm-water runoff, scenic and visud quality impacts, and defined impacts on municipd
character. The complexity and sophigtication of these performance standards vary widely from one
municipdity to another, depending on the objectives of the program and the capacity of the locdlity to
adminiger it.

The Floating Zone

Floating zones dlow amunicpdity flexibility inthe location of a particular type of useand alowfor
ause of land that may not currently be needed, but whichmay be desired in the future. The floating zone
isaso away of scrutinizing sgnificant projects for municipa impacts, as floating zones must be approved
by the locd legidative body.

The stlandards and dlowable uses for a floating zone are st forth in the text of the municipdity's
zoning regulations, but the actud ditrict is not mapped; rather, the digtrict "floats’ in the abstract until a
development proposal is made for a specific parce of land and the project is determined to be in
accordance with al of the gpplicable floating zone sandards. At that time the local legidaive body maps
the Floating zone by attaching it to a particular parcel or parcels on the zoning map. Because the floaing
zoneisnot part of the zoning map until a particular proposal is approved, the establishment of itsboundaries
on the zoning map condtitutes an amendment to the municipa zoning regulaions.



Planned Unit Developments (PUDSs)

Planned Unit Developments, or PUDs asthey are commonly caled, describe a zoning technique
alowing development of atract of land (usudly alargetract of land) in a comprehensive, unified manner
where the development is planned to be built asa"unit." Asamapping desgnation, they are dso known
as Planned Development Didtricts (PDD), and are often aform of floating zone; they are not made a part
of the zoning map until a PUD project is approved. The PUDs that are shown on a zoning map may

require gpprova by specia use permit.

The PUD concept dlowsacombination of land uses, such as sngle and multiple-family resdentid,
indudrid, and commercid, onasngle parcel of land. 1t dsomay dlow aplanned mix of building typesand
densties. For example, asingle project might contain dwelings of severa types, shopping fadilities, office
space, open areas, and recreation areas. In cregting a PUD, amunicipa legidative body would need to
follow the procedure for amending zoning to creste a new zoning digtrict or to establish pecia use permit
provisons. An application for a PUD didtrict is typicdly reviewed by the planning board, and a
recommendation is made to the legidative body, which may then choose to rezone the parcdl.

Supplementary Controls

Thefalowing isadiscussionof “sand done’ lawsthat are commonly adopted to address specific
municipd concerns, athough they may aso be usefully incorporated into zoning, Ste plan review or
subdivision regulations.

Official Map

For any municipdity to develop logicd, efficient and economica street and drainage systems, it
mugt protect the futurerights of way needed for these syslems. Such preventive action savesamunicipdity
the cost of acquiring an improved lot and structure at an excessive cost or resorting to an undesirable
adjugment in the system. To protect these rights-of ways, sate statutes alow amunicipality to establish
and change an officid map of itsarea, showing the streets, highways, parks and drainage systems (Genera
City Law 8826, 29; Town Law 88270, 273; Village Law 87-724; Genera Municipa Law 8§239-¢).
Future requirementsfor fadilitiesmay be added to the officid map. Without the consent of the municipdity,
the reserved land may not be used for other purposes.

The officdd map is find and conclusive inrespect to the locationand width of streets, highways and
drainage systems, and locations of parks shown on it. Streets shown on an official map serve asoneform
of qudification for access requirements which must be met prior to the issuance of a building permit
(General City Law 8835, 35-a, 36; TownLaw 88280, 280-a, 281; Village Law §8§7-734, 7-736; Genera
Municipa Law 8239-f).

Sign Control

Theuseand locationof Sgnsaretypicaly subject to municipd regulation, ether as part of azoning
law or asaseparateregulation. Attention isfocused on the number, Size, type, design and location of signs.
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The issues that a municipaity considers important can be brought together in a sign control program.
Without a program, Sgns can overwhedm a municipdity, damaging its character and reducing the
effectiveness of communication, induding treffic safety messages. With an effective program, signs can
enhance alocdity and contribute to municipa character.

A municipdity is generdly free to prescribe the location, Sze, dimensons, manner of congtruction
and desgn of 9gns. The U.S. Supreme Court has, however, examined the congtitutiona questions
concerning freedom of speech with respect to sign controls, and has placed limits on the authority of
municipdities to contral the content of the message conveyed on Sgns.

Historic Preservation

The development of acommunity policy to protect historic resources, and an identification of the
particular resources to be protected in the community are the first steps to providing recognition of the
higtoric vaue of property or acollectionof buildings. Onceacommunity hasestablished apolicy of historic
preservation, it can seek to formally recognize individua historic structures or groups of structures. The
firg leve of recognition can be achieved through the adoption of aloca historic preservation law which
enablesthe communityto designateindividud propertiesaslocal historic landmarks, or groups of properties
as local higoric digricts. Such alocal law is aso likely to provide standards for protection of these
designated properties.

The higtorical importance of abuilding canaso be recognized at the state or nationd leve through
listing on the State or Nationd Regigter of Higtoric Places. These listings are managed, respectively, by
the State Office of Parks, Recreation, and Hidoric Preservation, and the Federal Department of the
Interior, in cooperation with the property owner and loca municipaity. Nationd Register listing includes
recognition of the historical importance of a single property, agroup of properties, or a set of properties
related by atheme.

Lidingonthe Nationd Register of Historic Places is an important recognition of a property or an
ared s higoric and culturd sgnificance. Designation makes the property digible for grantsand loans and,
possibly, federal tax credits. Additiondly, any federd action that might impact such property must undergo
aspecid review that is desgned to protect the property’'sintegrity. Similarly, liding on the State Register
of Historic Places means that State agency actions that affect a designated property are subject to closer
review, and makes the property digible for grant assstance. Neither alisting on the Nationa nor State
Regigter of Historic Placeswill protect a structure from the owner’ sinterest in redesigning or demolishing
the historic structure. Only alocally-adopted historic preservation law can control such actions.

If amunicipality does not wish to adopt alocd higtoric preservation law, it may want to consider
ademalitionlaw. Such alaw could require review or adeay before demalition of ahigtoricaly sgnificant
building. Thisdlowstime for acommunity to examine dternatives to demolition, such as purchase of the
property by agovernment or not-for-profit group.

Architectural Design Control
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Many aspects of abuilding' sdesign are regul ated through standardsfor Siting, orientetion, dengty,
height and setback withinamunicipdity'szoning code. Some municipaitieswishto go beyond deding with
the generd 9ze and sting of abuilding and its physica reationship withadjacent properties, to dedingwith
the appropriateness of the architectural design of the building. The review may include examining such
design elements as facades, roof lines, windows, architectural detailing, materials and color.

Architecturd review generdly requiresamoresubjective andyss of privatedeve opment proposas
than is possible within most zoning codes. To do this, communities oftenestablishanarchitectura review
board, whichshould be able to offer guidance ondesignissuesto other boards, suchasthe planning board
or zoning board of appeals. Where authorized, an architectural review board may conduct an independent
review of the architectura features of a proposed project. Often, a community chooses to link design
review to historic preservation controls, with a focus on the design of new buildings and aterations to
exiging buildings within higtoric digtricts

Junk Yard Regulations

If amunicipality does not have its own junk yard regulations or zoning regulations addressing the
sting of junk yards, it must gpply the standards set forth in Genera Municipd Law 8136 for automobile
junk yards. Thislaw regulates the collectionof junk automobiles, induding the licenang of junk yards and
regulationof certain aesthetic factors. The goplication of thisstatelaw islimited to Sites storing two or more
unregistered, old or secondhand motor vehicles which are not intended or in condition for legd use on
public highways. Thelaw aso appliesto used motor vehicle parts, which, in bulk, equd at least two motor
vehicles. A municpaity may expand the state definition of “junk yard” to encompass other types of junk,
such as old gppliances, household waste, or uninhabitable mobile homes, in order to regulate aspects of
junk not covered by state law and to ensure greater compatibility with surrounding land uses.

Control of Mining

TheNew Y ork State Mined Land Reclamation Law (Environmentd ConservationLaw 823-2703
et seq.) regulates mining operations which remove more than one thousand tons or 750 cubic yards
(whichever isless) of minerds fromthe earth. Minescomingwithinthisstatute’ sregulation requiregpprovd
by the New York State Department of Environmental Conservation (DEC). Smadler mines may be
regulated by a local mining or zoning regulation. However, even though DEC regulates larger mines, a
municipaity may regulate the location of dl mines through its zoning regulations.

When a municipdity permits state-regulated mining to occur within its borders through a special
use permit process, conditions placed onthe permit may pertain to entrancesand exitsto and fromthe mine
on roads controlled by the municipdity, routing of minerd transport vehicles on roads controlled by the
munidpdlity, enforcement of the reclamation conditions set forthinthe DEC miningpermit, and certain other
requirements specified in the state permit (ECL § 23-2703).

Scenic Resour ce Protection

Scenic resources are important in defining community character. These resources can be
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threatened by development and many communities are now seeking ways to mitigate the impacts of
development on the landscape. High priority is often placed on protecting specific views and view points,
and the generd qudity of a landscape. Policies to protect scenic resources may be included in a
community's comprehensive plan, dong with maps illugrating the scenic resource. Once this has been
done, it is important to integrate policies into regulations. Appropriate use, density, siting and design
standards can protect scenic resources by such methods as limiting the height of buildings or fences in
important scenic areas.

Open Space Preservation

Many communitiesare nowrecognizingthevaue of "opengpace’, i.e. vacant land and land without
sgnificant structura development. A good way for a municipaity to assess the importance of its open
Space resources is to produce an open space plan or to include an assessment of open space resources
aspart of itscomprehensve plan. Here, acommunity decides how to categorizeits open pace resources,
examine thar use and functionwithinthe community, set prioritiesfor ther protection, and consider the best
waly to use and protect open spaces. Once a community has identified its open space resources, it can
develop palicies to protect them. Those policies should be expressed in the open space plan and in the
community's comprehengive plan, aong with the maps showing open spaces. Once this has been done,
it isimportant to ensure that the open space policies of the comprehensive plan are implemented through
the municipdity’ s land use controls.

Protection of Agricultural Land

One of the criticd issuesinvolved in land use planning decisions for agricultural uses is to ensure
that agriculture protectionded's primarily withthe preservation of agricultureas an economic activity and
not just as a use of openspace. Traditiondly, agriculturd usesare part of largelot, low dengty, resdentia
zoning didtricts.  With increased residentia development, however, conflicts between agriculturd and
resdentia uses have increased. Complaints about noise, odors, dust, chemicas, and dow-moving farm
meachinery may occupy enough of the resources of afarmer so asto have anegdtive impact onthe viability
of hisor her farming activities.

Artide 25-AA ofthe Agricultureand Markets Law isintended to conserve and protect agricultura
land for agricultura productionand as avaued naturd and ecologica resource. Under thisstatute, territory
can be designated asan agriculturd digtrict. To be digible for designation, an agriculturd digtrict must be
certified by the county for participation in the State program. Once a didtrict is designated, participating
farmerswithin it can receive reduced property assessments and relief fromlocal nuisancedams and certain
forms of locd regulation.

Agricultura digrict designationunder Article 25-A A doesnot generdly prescribeland uses. Under
section 305-a of Article 25-AA, municipalities are, however, restricted from adopting regulations
gpplicable to farmoperations inagriculturd districts whichunreasonably restrict or regulatefarmstructures
or practices, unless such regulaions are directly related to the public hedth or safety (Agriculture &
Markets Law, 8305-a(1); Town Law §283-a; Village Law 87-739). The law aso requires municipdities
to evaduate and consder the possible impacts of certain projects on the functioning of nearby farms.
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Projectsthat require“agricultura datastatements’ indlude certain land subdivisons, Site plans, specid use
permits, and use variances.

Farmoperations within agriculturd ditricts also enjoy a measure of protectionfromproposals by
municipditiesto construct infrastructuresuchaswater and sewer systems, whichare intended to serve non-
farm structures. Under Agriculture and Markets Law, 8305, the municipdity mudt file anotice of intent
with both the State and the county in advance of such congtruction. The notice mugt detail the plans and
the potentia impact of the plans onagricultura operations. If, onreview a either the county or Stateleves,
the Commissioner of Agriculture and Markets determines that there would be an unreasonable adverse
impact, he or she may issue an order delaying congtruction, and may hold a public hearing on the issue.
If congtruction eventually goes forward, the municipdity must make adequate documented findings thet all
adverse impacts on agriculture will be mitigated to the maximum extent practicable.

“Right-to-farm” isaterm which has gained widespread recognitioninthe State’ srurd areaswithin
the past severad decades. Section 308 of the Agricultureand MarketsLaw grantsprotection from nuisance
lawsuits to farm operators within agricultura didtricts or on land outside a didtrict which is subject to an
agricultura assessment under section 306 of the Law. The protection is granted to the operator for any
farmactivity whichthe Commissioner has determined to bea* sound agricultura practice.” Locdly, many
rurd municipdities have used their home rule power to adopt locd “right-to-farm” laws. Theselocd laws
commonly grant particular land-use rights to farm owners and restrict activities on neighboring non-farm
land which might interfere with agriculturd practices.

A purchase of development-rights (PDR) system involves the purchase by a municipa or county
government of development rights from private landowners whose land it seeks to preservein its current
date without further development. The PDR system, which has been used extensively in Suffolk County
to preserve farmland, can also protect ecologicaly important lands or scenic parcels essentia to rurd
character of the community. Under PDR, the land remains in private ownership and the government
acquiresnon-agyricultura devel opment rights. Thesedeve opment rights once purchased by government are
held and remain unsold. The farmer receives payment equa to the development vaue of the farmland. In
return, the farmer agrees to keep the land forever in agriculture. The owner typically files property
covenants Smilar to aconservation easement limiting the use of the property to agriculturad production. The
nation'sfirg purchase of devel opment rightsprogramto preserve farmland was the Suffolk County in 1974.

New Y ork State has also ingtituted a farmland protection program, which provides state funding
to locd municipdities to purchase development rights on farmland. The program funds have been made
avalablethroughthe 1996 Clean Water/Clean Air Bond Act and the State Environmenta ProtectionFund.

The PDR system may have advantages over the TDR system, in that thereis a ready market for
the purchase and sde of development rights at dl times. In addition, the prices of various categories of
development rights may be more eadly maintained at or near market value, and kept uniform under the
PDR system.

Floodplain Management
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Floodplain regulaions are land use controls governing the amount, type and location of
development within defined flood-prone areas. Federa standards, applicable to communities that are
digble for Federal Flood Insurance Protection, includeidentification of primary flood hazard areas, usudly
defined as being withinthe 100-year floodplain. Within flood hazard aress, certain restrictions are placed
on development activities. Such restrictions include a requirement that buildings be devated above flood
elevations or be flood-proofed, and aso include prohibitions on the filling of land within a floodplain.
Municipdities can adopt their own floodplain regulaions which may be more gringent than the federal
gandards. Locd floodplain regulations can identify alarger hazard area (such as a 500-year floodplain),
and may prohibit certain types of congtruction within flood hazard areas. Municipdities must adopt loca
floodplain regulations in order to be eigible for participation in the Nationa Flood Insurance Program.

Wetland Protection

“Wetlands’ are areas which are washed or submerged much of the time by ether fresh or <t
water. In dtate regulations, they are defined chiefly by the forms of vegetation present. Wetlands provide
a number of benefits to a community. Besides providing wildlife habitat, wetlands aso provide habitat
protection, recreationa opportunities, water supply protection, and provide open space and scenic beauty
that can enhance loca property vaues. Wetlands also serve as storage for sormwater runoff, thus
reducing flood damage and filtering pollutants. In coastd communities, they dso serve as a buffer againgt
shoreline eroson. The preservation of wetlands can go a long way toward protecting water qudity;
increasing flood protection; supporting hunting, fishing and shell fishing; providing opportunities for
recreation, tourism and education; and enhancing scenic beauty, open space and property vaues.

State wetland regulations protect freshwater wetlands greater than 12.4 acres (1 acre in the
Adirondack Park), freshwater wetlands of unusua local importance, and tidal wetlands. The State has
established adjacent wetland buffer zones, prohibiting or restricting certain activitieswithinsuch areas, and
has established standardsfor permit issuance. Under the Environmental Conservation Law (ECL), DEC
shares concurrent jurisdiction with local governments to regulate tidal wetlands.

With respect to freshwater wetlands, three regulatory possibilities are present:

1) All wetlands that are amdler than 12.4 acres and that are not deemed of "unusual
importance," are subject to the exclusive jurisdiction of the municipdities where the wetlands are
located (ECL §24-0507).

2) Under ECL, 824-0501, a loca government may enact a Freshwater Wetlands
Protection Law to fully assume jurisdiction over all freshwater wetlandswithinitsjurisdictionfrom
DEC, provided itslaw is no less protective of wetlands than Article 24 of the ECL and provided
that DEC certifies that the municipdity is capable of administering the Act. Thereisadsoalimited
opportunity for counties to assume wetlands jurisdiction if the local government declines.

3) Under ECL, § 24-0509, locd governments can now adopt freshwater wetland
regulations gpplying to wetlands already mapped and under the jurisdiction of DEC, provided that
the locd regulations are mor e protective of wetlands thanthe state regulationsin effect. No pre-
certification by DEC isrequired.
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The United States Government, through the Army Corps of Engineers, also regulates federdly-
defined wetlands. The Corps does not, however, map wetlands in advance of development proposals.
Whena proposal is made whichmay impact awetland fadlingwithinfedera definitions, the Corps will make
apermit determination and impose gppropriate conditions protective of the wetland.

Water Resour ce Protection

One of New Y ork’ sgreatest resourcesisitsabundant water supply. Protectingitswater resources
for many reasons isdesirable: to protect municipa and private drinkingwater suppliesfromdisease-causing
microorganisms, to protect fishery resources, to enhance recreationa opportunities, to prevent erosionand
harmful sedimentation, and to protect the environmenta qudity of adjacent land. Failure to adequately
protect drinking water supplies can result in public hedth hazards and lead to the need for trestment of
drinking water at great expense to municipdities.

Municipdities may adopt laws to protect groundwater recharge areas, watersheds and surface
waters. Loca sanitary codes can be adopted to regulate land use practices that have the potentid to
contaminate water supplies. Sanitary codes can address the design of slorm water drainage systems, the
locationof drinking water wells, and the design and placement of on-gite sanitary waste disposal systems.
Water resources can be further protected through the adoption of land use laws that prohibit certain
potentidly pallutingland usesinrecharge areas, watersheds and near surfacewaters. Site planreview laws
and subdivisionregulations may aso be used to minimize the amount of impervious surfaces, and to require
that ssormwater systems be designed to protect water supplies.

Municipdities dso have authority under the Public Hedth Law to enact regulaions for the
protection of their water supplies, evenif located outside of the municipality’ s territoria boundaries. Such
regulations must be gpproved by the New Y ork State Department of Health. Also, under state statutes,
“redty subdivisons’--those containing five or more lots which are five acres or lessin sze-must undergo
gpproval of their water supply and sewerage fadlitiesby the county health department (Pub. Hedlth Law,
Art. 11, TitleI; Envir. Cons. Law, Art. 17, Title 15) the Public Hedlth Law

The Federd Safe Drinking Water Act Amendments of 1996 established stringent water-supply
capacity and qudity standards for dl public drinking water sources digible for Federal assstance or
otherwise coming within Federd regulatory jurisdiction.

Erosion and Sedimentation Control

Deve opment, earth-moving and some agyricultura practices can create Sgnificant soil eroson and
the sedimentation that frequently follows. Through the adoption of proper erosion, sedimentation, and
vegetation-clearing controls, a community can protect development from costly damage, retain vauable
soils, protect water quality, and preserve aesthetics within the community.

Such regulaions can be specificdly directed at grading, filling, excavating and other Site preparation
activities, suchasthe clear-cutting of trees or the remova of vegetation. Locd regulationsmay requirethe
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use of particular methods and compliance with minimum standards when carrying out construction and
other activities.

Under the Federd Water Pollution Control Act, ssormwater discharge permits are required for
congtruction activities that disturb five or more acres of land. This requirement is administered in New
Y ork by the Department of Environmenta Conservation, through a*“ Genera Permit” sysem. The Generd
Stormwater Permit contains astandard set of conditions the permittee must abide by whenengaged inland
disturbance of five or more acres. Asof the printing of this publication, the United States Environmentd
Protection Agency hasissued requirementsfor Statesto regulate land disturbances between one and five
acres, and new federd regulations are forthcoming. It is expected that DEC will dso implement the new
federd requirements through a General Permit.

Environmental Review

The State Environmentd Quaity Review Act (SEQRA) was established to provide a procedural
framework whereby a suitéble balance of socid, economic and environmenta factors would be
incorporated into the community planning and decision-making processes. SEQRA agpplies to dl State
agenciesand locad governments whenthey propose to undertake an*® action” such ascongtructing apublic
building, or approving or funding projects proposed by private owners. (Environmental ConservationLaw
Article 8; Title 6, NY Codes, Rules & Reguldaions, Part 617). The intent of SEQRA is to review the
environmenta impacts of a proposed project and to takethoseimpactsintoaccount whendecidingwhether
to undertake, approve, or fund it. Impacts that cannot be avoided through modification of the project
should be mitigated by conditions imposed on such project.

State regulations categorize all actions as dther “Type I” (more likdy to have a sgnificant
environmenta impact), “Type II” (no sgnificant impact), or “Unliged’, with differing procedura
requirements applicable to each.

SEQRA review can serve to supplement loca controls whenthe scope and environmenta impacts
of aproject exceed those anticipated by exigting land use laws. SEQRA is afar-reaching satute that can
provide amunicipdity with critica information about the impacts of aland devel opment project, so that a
moreinformed decisionmay be made on the project. The SEQRA review process dso helpsto establish
a clear record of decison-making should the munidpdity ever have to defend its actions. Severa
publications which thoroughly explain the SEQRA process are available from the Department of
Environmenta Conservation.

Moratoria

A moratorium isalocd law or ordinance used to temporarily hat new land devel opment
projects while the municipadity revises its comprehensive plan, its land use regulations, or both. In some
cases, moratoria are enacted to hat development while amunicipality seeks to upgrade its public
fadilities or itsinfrastructure. Moratoria, or interim development regulations, are designed to redtrict
development for alimited period of time. The courts have placed strict and detailed guideines on the
enactment and content of moratorium laws.
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Conclusion
It is gpparent from this discussion that a panoply of land use techniques are available to local

governments to assst them in carrying out their comprehendve planning gods to enhance community
development and character.
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